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For the first time in 15 years, the minimum salary that must be paid to exempt

employees is increasing. If you have employees who don't get overtime, you'll need to
understand this rule. Note, all employees are entitled to overtime unless the employer
can show that the employees meet one of the many exemptions. This final rule affects

those classified under the “white collar” exemptions.

Although the salary went up, some incentive payments may be counted now (a new
provision). Keep in mind, some states have higher salary requirements and may not

allow the incentive pay to count toward the salary. Read on for details!

Basic provisions of the final overtime rule

On September 24, 2019, the U.S. Department of Labor (DOL) announced a final rule
impacting exemptions from overtime. The rule updates the earnings thresholds
necessary for “white collar” exempt employees (i.e., executive, administrative,
professional) from the Fair Labor Standards Act’s (FLSA) minimum wage and overtime

pay requirements.

The final rule is effective on January 1, 2020. Basic provisions of the final rule include:

The “standard salary
level” is raising from

. o _— $455 per week to
* Allowing employers to use nondiscretionary bonuses and incentive payments
(including commissions) paid at least annually to satisfy up to 10% of the $684 pef Week

standard salary level, in recognition of evolving pay practices; and (equivalent to $35,568 per year
for a full-year worker)

« Raising the total annual compensation requirement for “highly compensated

employees” from $100,000 per year to $107,432 per year;

* Revising the special salary levels for workers in U.S. territories and the motion

picture industry.
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Criteria for a "white-collar" exempt employees

The most commonly known exemptions are the “white collar” categories. Employees

must meet specific criteria to be exempt from overtime pay and minimum wage.

The salary level has increased as noted previous. The salary basis primarily means
CRITERIA

paying a fixed salary every week, with deductions permitted only for narrowly specified E M P I_OY E E

reasons. Finally, the duties test for each exemption outlines the job duties and

responsibilities that must be met for the employee to qualify as exempt. All three things M U ST M E ET

must be met in order for an employee to be considered exempt.

O salary level test

The five broad categories of white collar exemptions are Executive, Administrative, O salary basis test

Professional (learned or creative), Computer Employees, and Outside Sales. The specific O duties test

duties are defined by regulation, but some red flags are outlined here:

EXECUTIVE EXEMPTION

To qualify for the executive employee exemption, all of the following tests

must be met:

* The employee must be compensated on a salary basis (as defined in the regulations)

at a rate not less than $684 per week;

* The employee’s primary duty must be managing the enterprise, or managing a

customarily recognized department or subdivision of the enterprise;

¢ The employee must customarily and regularly direct the work of at least two other

full-time employees or their equivalent; and

* The employee must have the authority to hire or fire other employees, or the
employee’s suggestions and recommendations as to the hiring, firing, advancement,
promotion or any other change of status of other employees must be given

particular weight.

Employees who challenge their classification as executives often argue that they do
not possess the required level of authority. As indicated, the employee must supervise
two or more employees and have a primary duty of “management.” That term is
defined to include duties such as training employees, setting rates of pay or hours of
work, assigning and directing work, conducting performance evaluations, handling

complaints, imposing discipline, and so on.
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ADMINISTRATIVE EXEMPTION
To qualify for the administrative employee exemption, all of the following tests

must be met:

e The employee must be compensated on a salary or fee basis (as defined in the

regulations) at a rate not less than $684 per week;

e The employee’s primary duty must be the performance of office or non-manual
work directly related to the management or general business operations of the

employer or the employer’s customers; and

e The employee’s primary duty includes the exercise of discretion and independent

judgment with respect to matters of significance.

This exemption is often wrongly applied based
on job titles (such as “administrative assistant”),

or to employees who do not exercise the degree
of authority and independence required.

In general, the employee should compare and evaluate possible courses of conduct and
make a decision after considering the options. For example, an employee who can enter
into significant contracts with vendors (such as ordering several dozen new computers)

may have the necessary authority. However, an employee who orders mundane office

supplies (such as notepads and writing instruments) does not have such authority.

PROFESSIONAL EXEMPTION (LEARNED OR CREATIVE)

The professional exemption is broken down into two categories — learned professionals

and creative professionals.

To qualify for the learned professional employee exemption, all the following tests

must be met:

e The employee must be compensated on a salary or fee basis (as defined in the

regulations) at a rate not less than $684 per week;

e The employee’s primary duty must be the performance of work requiring advanced e.g. physician assistants,
certified public accountants

knowledge, defined as work which is predominantly intellectual in character and

which includes work requiring the consistent exercise of discretion and judgment;
¢ The advanced knowledge must be in a field of science or learning; and

* The advanced knowledge must be customarily acquired by a prolonged course of

specialized intellectual instruction.

To qualify for the creative professional employee exemption, all the following tests

must be met:

* The employee must be compensated on a salary or fee basis (as defined in the
e.g. actors, musicians,

regulations) at a rate not less than $684 per week;
composers
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e The employee’s primary duty must be the performance of work requiring invention,
imagination, originality, or talent in a recognized field of artistic or creative

endeavor.

Challenges involving the learned professional exemption commonly arise from failure to
meet the educational requirements. Learned professionals must have a certain amount
of authority and discretion, but must also meet certain educational requirements (like
having a four-year degree). If the education requirement hasn't been met, the employee
cannot be exempt — even if the duties performed would otherwise qualify. Challenges
involving the creative professional exemption are uncommon, but may involve the
extent of the invention, imagination, originality, or talent exercised by the employee.

Whether the exemption applies must be determined on a case-by-case basis.

It’s important to note that although they may fall under
the “professional” exemption, teachers (full or part-time),

doctors, and lawyers need not be paid the minimum
salary leave in order to be classified as exempt.

COMPUTER EMPLOYEE EXEMPTION

To qualify for the computer employee exemption, the following tests must be met:

* The employee must be compensated either on a salary or fee basis (as defined in the
regulations) at a rate not less than $684 per week or, if compensated on an hourly

basis, at a rate not less than $27.63 an hour;

* The employee must be employed as a computer systems analyst, computer
programmer, software engineer, or other similarly skilled worker in the computer

field performing the duties described below;
e The employee’s primary duty must consist of:

- The application of systems analysis techniques and procedures, including

consulting with users, to determine hardware, software, or system functional

specifications;

- The design, development, documentation, analysis, creation, testing, or
modification of computer systems or programs, including prototypes, based

on and related to user or system design specifications;

- The design, documentation, testing, creation, or modification of computer

programs related to machine operating systems; or

- A combination of the aforementioned duties, the performance of which

requires the same level of skills.
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This classification is unusual because the employees could be paid a salary or a
minimum hourly rate specified in the regulation, but qualified workers are exempt from
overtime either way. Challenges to the computer employee exemption commonly
involve whether the employee designs and creates systems, or merely installs or
upgrades existing systems. For example, a “help desk” employee who works in an IT
department might respond to calls of system crashes, remove viruses, install upgrades,
and troubleshoot applications. However, these duties do not involve the design or

creation of new systems, so the employee would not meet this exemption.

OUTSIDE SALES EXEMPTION

To qualify for the outside sales employee exemption, all the following tests

must be met:

* The employee’s primary duty must be making sales (as defined in the FLSA), or
obtaining orders or contracts for services or for the use of facilities for which a

consideration will be paid by the client or customer; and

* The employee must be customarily and regularly engaged away from the

employer’s place or places of business.

These employees are not subject to the salary level or salary basis tests, so they were
not affected by the rule change. Challenges of wrongful classification may involve
whether the employee is actually “making sales” or whether the employee works away

from the place of business for a sufficient percentage of time.

HOW THE FINAL RULE AFFECTS HIGHLY
COMPENSATED EMPLOYEES (HCE)

The FLSA has an exemption for certain highly compensated employees (HCE) who earn
above a higher total annual compensation level — which increased from $100,00 to

$107,432 under the final rule. These employees must also satisfy a duties test.

The final rule did not change how employers may use bonuses to meet the salary level
component of the HCE test, but does require highly compensated employees to be paid

at least $684 per week on a salary or fee basis.

The remainder of the total annual compensation may include commissions,
nondiscretionary bonuses, and other compensation. Because employers may fulfill

a majority of the HCE total annual compensation requirement with commissions,
nondiscretionary bonuses, and other forms of deferred compensation, employers may
not also use nondiscretionary bonuses and incentive payments to satisfy the weekly

standard salary amount.
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requirements
of $684 per
week do not
apply o the
outside sales
exemjption.




HOW BONUSES AND INCENTIVES
COME INTO PLAY

This is new! Employers are allowed to use nondiscretionary bonuses and incentive
payments to satisfy up to 10 percent of the standard salary level for white collar
exempt employees. This can include a bonus tied to productivity or profits generated
by a business in the previous year. If an employer uses a bonus payment to meet the
minimum salary threshold, the payment must be made on an annual basis or more

frequently.

If an employee does not earn enough in nondiscretionary bonus or incentive payments
in a given year (52-week period) to retain his or her exempt status, employers may make
a “catch-up” payment within one pay period of the end of the 52-week period. This
payment may be up to 10 percent of the total standard salary level for the preceding
52-week period. Any such catch-up payment will count only toward the prior year’s

salary amount and not toward the salary amount in the year in which it is paid.

For example, the manager of a retail store might be given a quarterly bonus based on

the store’s profits. Those bonus payments may count toward up to 10 percent of the
required salary. If the store isn't profitable and the manager’s salary would not reach the

required level, the employer could make a “catch-up” payment at the end of the year.

MEETING THE DUTIES TEST

While some things changed under this final rule, other things stayed the same. The rules
did not make any changes to the duties tests. Essentially, you'll evaluate whether an
employee qualifies as exempt using the same standards that have already been in place.
Exempt employees must still meet the duties test and the salary test and be paid at the

new salary level to be exempt.

E PART-TIME OR SEASONAL EMPLOYEES
ARE INCLUDED

Yes. Part-time or seasonal employees must also earn $684 per week if they are classified
as exempt. If they do not earn at least $684, they may not be exempt. The minimum
required salary is not based on a 40-hour week, and it cannot be prorated for part-time

employment.

Whether you have an employee working 20 hours per
week or 40 hours per week, if the employee is classified

as exempt, that employee must earn $684 per week.

A part-time or seasonal exempt employee doesn't have to make $35,568 annually as
long as he or she gets paid $684 per week. For example, the employee could work two

weeks per month and make $684 each week.
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STATE LAWS MAY HAVE HIGHER THRESHOLDS

State laws are not preempted. You may need to follow a higher state salary test. The
FLSA provides minimum wage and hour standards, and does not prevent a state from
establishing its own protective standards. If a state is more generous than the provisions

of the FLSA, the higher standard applies in that state.

For instance, some states tie their salary level to the state minimum wage, so if the state

increases its minimum wage, the required salary level will also increase.

ﬂ MANAGING EXPECTATIONS AND CHALLENGES

If employees need to be classified from exempt to nonexempt, handling employee
responses can be a challenge. It can be disheartening for an employee to go from an

exempt job classification to nonexempt.

While some employees might welcome the chance to earn overtime if they are
reclassified as nonexempt, others may see being reclassified as a negative. Often, having
exempt status is considered more prestigious — a “salaried” employee may be viewed as
a professional and, when assigned a task or project, is less micromanaged in how it gets
done, or how much time is needed to complete it. Being reclassified, for example, may
mean having to ask permission to work overtime in order to control overtime costs. This
can result in employees seeing their jobs as less flexible — and flexibility is a perk many

employees value.

To help with this, make sure you are clear in how you communicate the change.
Presenting it with a modicum of compassion might also help, as could focusing on the

benefits of earning overtime.

If you're reclassifying one group of employees to nonexempt, think about moving similar

groups to nonexempt to be consistent among employees.

Points you may want to cover when reclassifying employees to nonexempt:
It's not a demotion. Reclassification is a matter of compliance and has nothing to do with

job performance.

It's not a pay cut. Employees’ new hourly rates were likely calculated so they take home

the same amount each week that they did when they were salaried.

It may be a pay raise. Eligibility for overtime guarantees employees will be paid for all
working time. If they work more than 40 hours a week, they’ll have to be paid one

and one-half times their hourly rate for any overtime hours.
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If it's not a pay raise, it may mean more time off. Reclassification can improve work-
life balance because instead of feeling pressure to stay late at the office every night,

employees can justify heading home when their eight hours are up.

Flexibility has not necessarily been eliminated. Workers will have to log their 40 hours,

but they may have flexibility as to when they begin and end their workday, or how
that 40 hours is broken up over the course of the workweek. If this is the case in your

workplace, stress this with those who are being reclassified.

It's easy. Time tracking may be new to employees who used to be exempt, but it doesn't
have to be difficult. For a smoother transition, thoroughly train affected employees and
their managers on time-keeping procedures. Review policies on overtime, explaining

when and from whom they must get permission to work more than 40 hours a week.

ﬂ STAYING COMPLIANT WITH LABOR POSTERS

We looked over the final rule and determined that it won't bring a mandatory posting

change, for a few reasons:

¢ While the FLSA poster mentions overtime, the information on the poster is
very general. It mentions when overtime must be paid and states that certain

occupations and establishments are exempt.

* The FLSA poster does not delve into the details of the overtime exemption, and it’s

these details that the rule is changing.

» The details of the rule outline various costs associated with putting it into place, and

the cost of a poster update is not mentioned.

While the poster won't be updating due to this new rule, it’s still important to make sure

you have this poster visible to your employees.

CONSEQUENCES FOR NOT COMPLYING
WITH THE NEW OVERTIME RULE

FLSA violations are no laughing matter. If back wages are owed, the employer will be

asked to pay the back wages and will be subject to a fine.

Employers who willfully or repeatedly violate the minimum wage or overtime pay
requirements are subject to a civil money penalty of up to $2,014 for each such
violation. Willful violations of the FLSA may result in criminal prosecution and the

violator fined up to $10,000. A second conviction may result in imprisonment.
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CONCLUSION

While some employers may think the DOL final overtime rule is coming at lightning
speed, others may have taken preparatory steps back in 2016 when a different version of

the rule was ready to take effect.

If you did the leg work back then, great. Although you still should review company
policies and procedures to be sure you're in compliance, chances are it won't be too
burdensome. If you haven't had time to prepare, it's not too late. However, time is of the

essence.

As the sports saying goes, “the best defense is a good offense.” To avoid having to
defend your actions when it comes to employee classifications and overtime pay,
following these steps and having a good action plan can go a long way toward ensuring

you have a solid offense for the New Year.

FREQUENTLY ASKED QUESTIONS

Q: Is the new salary level a gross or net amount?
A: These are gross amounts. (For example, required taxes, FICA, and employee United

Way contributions, don’t matter.)

Q: Must employers reclassify an employee to exempt if the employee meets the
duties test and the salary test?
A: No. Employers could decide to pay all employees overtime. That is fine. Employees

may always be classified as nonexempt, but not every employee may be exempt.

Q: Will restaurant managers be affected by this rule?
A: Yes, no business or industry will be excluded. In fact, restaurants, non-profits, and
other service industries will likely face some of the tallest hurdles in complying with

the new law, mainly due to a tight labor market and other business challenges.

Q: How did the DOL come up with the new salary level?

A: According to the DOL, the salary amount accounts for wage growth since the 2004
rulemaking by using the most current data available at the time the DOL drafted
the final rule, and applying to current data the same method and long-standing
calculations used to set that level in 2004 — i.e., by looking at the 20th percentile of
earnings of full-time salaried workers in the lowest-wage census region (then and

now the South), and/or in the retail sector nationwide.

Q: Who is NOT affected by this rule change?

A: Employees who are classified as nonexempt (“hourly”) won't be affected. For
instance, inside sales professionals generally are nonexempt. Some employees
may be exempt from overtime, but are still entitled to minimum wage, such
as farmworkers, certain employees of motor carriers, taxi drivers, and certain

commissioned employees in retail or service establishments, to name a few.
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To prepare for
pending changes,
employers should:

O Review job duties for
exempt and nonexempt
employees.

O Make sure employees are
classified properly.

O Identify any white collar
exempt employees paid
less than the proposed
salary.

O Review company policies
on overtime practices.

O Consider shifting or
eliminating job duties to
curb overtime and help
control costs.

O Look at overall headcount
for retention and attrition
plans.




As the nation’s leader in regulatory compliance and best practices expertise, J. J. Keller is your reliable source for
help protecting employees and reducing the risk of accidents and violations. In addition to OSHA, we cover DOT,
EPA, DOL, and other agencies.

Wage & Hour Compliance

An ideal resource for company owners, HR professionals, payroll clerks, supervisors, or line managers,

this easy-to-follow publication helps businesses understand the impacts of the Fair Labor Standards Act
(FLSA). In addition to offering need-to-know compliance information, it provides a wide range of helpful
extras, such as FAQs, policy templates, court cases, and sample job offer letters. Includes a one-year
subscription to our Online Edition, which offers our popular Expert Help feature — direct access to

J. J. Keller® regulatory experts for answer to specific compliance questions.

Essentials of Employment Law

This publication makes employment laws accessible and easy to understand. It covers over 100 critical HR
topics — including FMLA, ADA, HIPAA, FLSA, COBRA and more — and provides practical guidance on how
to apply employment laws in your workplace. It also offers equivalent state requirements complete with

easy-to-read summaries and plain English explanations. Includes a one-year subscription to our Online
Edition, which offers our popular Expert Help feature — direct access to J. J. Keller® regulatory experts for
answer to specific compliance questions.

Essentials of Employee Relations

This must-have guide is an ideal resource for anyone with responsibilities related to employee relations,

including HR managers and supervisors, recruiters, and more. It analyzes a wide range of real-world
scenarios to help improve workplace interactions and answers frequently asked questions pertaining to
employee relations. Includes a one-year subscription to our Online Edition, which offers our popular Expert
Help feature — direct access to J. J. Keller® regulatory experts for answer to specific compliance questions.

Benefits & Compensation Regulatory Alert

Stay up to date on federal and state regulatory changes, workplace trends, and industry news with this

timely newsletter. This quick-read resource — loaded with applicable best practices and real-world case
studies — highlights today’s most pressing HR topics to help you ensure ongoing compliance.

Employee Relations Management Today - R })))

Effectively manage your team with the help of this timely newsletter. It provides managers and supervisors

at all levels with expert insight and advice to strengthen and reinforce employee management skills.

Employment Law & Regulatory Alert

This newsletter explains what you need to do and how your business may be affected by HR hot topics.

It covers a wide range of human resources topics, including federal employment law activity, state
employment law changes, federal agency news, and more.

For more information, call 800-327-6868 or visit JJKeller.com
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https://www.jjkeller.com/shop/Product/Wage-Hour-Compliance-with-FLSA-Manual
https://www.jjkeller.com/shop/Product/Essentials-of-Employment-Law-Manual
https://www.jjkeller.com/shop/Product/Essentials-of-Employee-Relations-Manual
https://www.jjkeller.com/shop/Product/Workplace-Safety-Advisor
https://www.jjkeller.com/shop/Product/Benefits-and-Compensation-Regulatory-Alert-Newsletter
https://www.kelleronline.com
https://www.jjkeller.com/shop/Product/Employee-Relations-Management-Today-Newsletter
https://www.kelleronline.com
https://www.jjkeller.com/shop/Product/Employment-Law-Regulatory-Alert
https://www.kelleronline.com
http://JJKeller.com

Michelle Higgins, J. J. Keller & Associates, Inc.

Michelle is an Associate Editor on the Human Resources Publishing
Team at J. J. Keller & Associates, Inc. She researches and creates
content on a variety of employment-related topics including benefits,
compensation, overtime, wage deductions, exempt/nonexempt
employees, health and retirement plans, independent contractors,
and child labor.

Michelle also contributes content on compliance and best practices
for use in J. J. Keller & Associates, Inc. products including the Wage
& Hour Compliance manual and the Benefits & Compensation
Regulatory Alert newsletter.

A
-

Since its beginning as a one-man consulting firm in 1953,
J. J. Keller & Associates, Inc. has grown to become the
most respected name in safety and regulatory compliance.
Now over 1,400 associates strong, J. J. Keller serves over
560,000 customers — including over 90% of the Fortune
1000° companies. The company’s subject-matter expertise
spans nearly 1,500 topics, and its diverse solutions include
training via online courses, streaming video or DVD; online
management tools; managed services; consulting services;
online and print compliance manuals and instructional
publications; ELogs and mobile technology, forms and
supplies.

Safety professionals rely on J. J. Keller’s in-house expertise
and wide selection of products and services to reduce risk and
improve regulatory compliance, performance management,
and operational efficiency.

For more information, visit JJKeller.com.

CONNECT WITH US ON 'i u E m

Laws, regulations, and best practices change. The observations and comments drawn today may not apply to laws, regulations, or best practices as they may be in the future. J. . Keller &

Individuals needing legal or other prof advice should seek the assistance of a licen
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